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[13]1 STATEMENT OF THE CASE
[74] Pursuant to Rule 28(c) of the North Dakota Rules of Appellate Procedure, the Appellee

provides the following Statement of the Case.

[51 On January 9, 2007, Appellant GADECO, LLC, (“GADECO”) entered into an oil and gas
lease (“GADECO Lease™) with Appellee Laurie A. Abell, f/k/a Laurie A. Evans, individually and as
Trustee of the DDM Real Estate Trust (“Abell”) covering the following-described property for a
primary term of five years:

County of Williams, State of North Dakota

Township 155 North, Range 99 West
Section 26: NEYNEY, SYaNEY4, SEVa

(“Subjef:t Property”)

See Appellant’s App. at 12, 68.
[16] On January 25, 2012, Abell entered into an oil and gas lease with Kodiak Oil and Gas USA
for the mineral interest to the Subject Property. See Appellant’s App. at 12, 68.
[171  Abell served the Summons and Complaint upon GADECO on June 30, 2014. See Appellant’s
App. at 7, 8; Doc ID #3.
[18] On July 2, 2014, Abell filed a motion for summary judgment alleging that the GADECO
Lease had expired for GADECO’s failure to commence operations. See Appellant’s App. at 11. On
August 4, 2014, GADECO filed a response resisting Abell’s motion for summary judgment. See Doc
ID #32.
[19]1 A hearing on the motion for summary judgment was held on October 2, 2014. The District
Court denied Abell’s motion for summary judgment and entered an order to that effect on October 2,
2014. See Appellant’s App. at 48; Tr. of Summary Judgment Hearing, Oct. 2, 2014, 11: 12-25, 12: 1-
21 [Appellant’s App. At 14041].
[910] On October 2, 2014, GADECO filed its Answer and Counterclaim for Declaratory Relief.

See Appellant’s App. at 49-55. On June 16, 2015, the District Court entered an Order to Amend
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Answer and Counterclaim. See Appellant’s App. at 56. On June 19, 2015, GADECO filed its
Amended Answer and Counterclaim for Declaratory Relief. See Appellant’s App. at 57-66.

[111] On June 22, 2015, Abell filed a motion for summary judgment. See Appellant’s App. at 67.
Said motion was supported by a brief, affidavit, and several exhibits to each. See Doc ID #66;
Appellant’s App. at 68-92.

[112] On July 10, 2015, pursuant to an order stipulating an extended deadline for Abell to file an
answer to GADECO’S counterclaim and for GADECO to file a response to Abell’s motion for
summary judgment, Abell filed a reply to GADECO’S Amended Answer and an answer to
GADECO?’s counterclaim. See Doc ID #90; Appellant’s App. at 93-97.

[113] On August 7, 2015, GADECO filed a response to Abell’s motion for summary judgment. See
Doc ID #94. Said response was supported by affidavits and exhibits. See Appellant’s App. at 98-112.
[]14] On September 22, 2015, GADECO made a motion for partial summary judgment requesting
specific performance, requiring Abell “to cooperate with GADECO for the construction and
installation of an electric distribution line.” See Appellant’s App. at 114. Said motion was supported
by a brief, affidavits, and exhibits. See Doc ID #115; Appellant’s App. at 114-23. Said motion was
resisted by Abell, to which GADECO submitted a reply brief. See Doc ID #122, #124.

[115] A hearing on Abell’s motion for summary judgment and GADECO’s motion for partial
summary judgment was held on October 27, 2015. The District Court ruled from the bench granting
Abell’s motion for summary judgment and GADECO’s motion for partial summary judgment and
requesting proposed orders from the parties. See Appellant’s Br. at ] 36.

[116] On February 8, 2016, the District Court entered an order granting Abell’s motion for
summary judgment and granting GADECO’s motion for partial summary judgment, which stated that
1) the GADECb Lease had expired and was no longer in force and effect, 2) GADECO?’s interest in
the GADECO lease was terminated and forfeited, and the lease was released of record, 3) Abell was
ordered to execute an electric utility easement, and 4) Abell was entitled to damages. See Appellant’s
App. at 148—49. The Order also noted that GADECO had requested damages for breach of contract,
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but stated that a hearing would need to be set on that issue. See Appellant’s App. at 149. The Order
stated that a judgment could not yet be entered because the issues of damages and attorney’s fees
were still open and needed to be resolved on motion or by trial. See Appellant’s App. at 149.
[117]1 On June 14, 2016, Abell submitted a Motion on Issue of Plaintiff’s Damages for Breach of
Contract supported by a brief and exhibit. The brief stated that GADECO had no right to claim
damages based on its failure to establish the essential elements of a breach of contract under the
Kodiak Lease and, therefore, the issue of damages was not properly before the Court. See Appellant’s
App. at 150-51; Doc. ID #147. On June 27, 2016, GADECO submitted a response brief which argued
that GADECO’s operator status on the pooled unit conferred contractual rights under the Kodiak
Lease to GADECO. See Doc. ID #151 at q 5. The District Court decided the issue on the briefs and
entered an order finding that issue of damages under the Kodiak Lease was not properly before the
court. See Appe‘llant’s App. at 153.
[118] On September 14, 2016, the District Court entered its Findings of Fact, Conclusions of Law,
and Order for Judgment. See Appellant’s App. at 156-57. Judgment was entered on September 15,
2016, declaring that the GADECO lease was no longer in effect, GADECO’s interest in the lease was
forfeited, the lease was released of record, and Abell was entitled to damages of $100.00 and costs
and attorney’s fees of $6,675.00. See Appellant’s App. at 158-59.
[119] Notice of Entry of Judgment was filed September 28, 2016. See Appellant’s App. at 160.
GADECO filed its notice of appeal on October 18, 2016. See Appellant’s App. at 161-62.

| [120] STATEMENT OF FACTS
[121] Abell substantially agrees with GADECO’s Statement of Facts. Pursuant to Rule 28(c) of the
North Dakota ‘Rules of Appellate Procedure, Abell provides the following clarifications in its
Statement of Facts.
[122] The District Court did not find that Abell “refused to engage with GADECO in good-faith

negotiations and failed to reject the proposed Surface Use and Damage Agreement” or that “Abell’s
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actions were done in bad faith with the intent of frustrating GADECO’s ability to proceed under the
GADECO Lease. See Appellant’s Br. at 7 29.

[123] The District Court did not find that “Abell’s delay in execution of the easement caused
GADECO to incur fees and charges and GADECO otherwise suffered damages as a result of Abell’s
refusal to timely execute the electrical easement.” See Appellant’s Br. At §37.

[924] LAW AND ARGUMENT

[125] The District Court properly granted summary judgment in favor of Abell when it found that

GADECO’s lease expired, terminated, forfeited, and was released of record. Based on the undisputed

facts, the District Court did not err in determining that GADECO did not commence operations

sufficient to extend the primary term of the lease before its expiration. See Oct. 25, 2015 Mot.

Hearing Tr. [“2015 Tr.”] at 8:11-24, 33:14-17. The District Court considered GADECO’s

allegations thaf Abell negotiated in bad faith and whether her actions prevented GADECO from

commencing operations. See 2015 Tr. at 4:15-25, 15:1-3. The District Court properly determined, as

a matter of law, that Abell’s actions did not prohibit GADECO from conducting operations on the

Subject Property. See 2015 Tr. 33:14-17. Finally, the District Court properly declared that

GADECO?’s claim for damages based on Abell’s alleged breach of contract under the Kodiak Lease

was not proper:ly before the court because it consisted of an entirely separate issue. See Appellant’s

App. at 153.

[126] I The District Court properly found that GADECO did not commence “operations”
sufficient to extend the GADECO Lease beyond the primary term.

[127] It is undisputed that the only work GADECO completed on the Subject Property in the five
years following the GADECO Lease’s execution was surveying and staking the site twice and
engaging in “extensive planning as to the proposed location” of the well. See Appellant’s Br. at |
42-43. It is also undisputed that “operations” was a defined term in the GADECO Lease. See
Appellant’s Br. at § 17. It is undisputed that GADECO submitted an Application for Permit to Drill

to the Industrial Commission on January 8, 2012—one day before the primary term expired. See
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Appellant’s Br. at § 27; Appellant’s App. at 46. GADECO argues that these actions are “actions to
prepare the drill site,” and, therefore, they satisfy the plain language of the GADECO Lease. See
Appellant’s Br. at ] 44.
[728] The habendum clause of the GADECO Lease sets forth a primary term of five years, which
would be extended for as long thereafter as either:

(1) oil, gas, or other minerals are produced (whether or not in paying quantities) from

the leased premises, or (2) operations are conducted on the leased premises, or (3)

there is a well or wells on the leased premises, which, although capable of producing

oil, gas, or other minerals in paying quantities hereunder is shut in for lack of a
market or outlet.

Appellant’s App. at 68.

[129] For purposes of Section (2) above, the GADECO Lease defines “operations” as follows:
. . . [A]ll operations for the drilling of a well for oil or gas, including building of
roads, preparations of the drill site, moving in for drilling, drilling, deepening,

plugging back, reworking or recompleting and also secondary recovery operations
benefitting the leased premises.

Appellant’s App. at 68.

[130] GADECO correctly states that oil and gas leases are legally interpreted in the same manner as
any other contract, with the purpose of giving effect to the parties’ mutual intent by considering the
contract in its entirety. See Appellant’s Br. at ] 40.

[131] The GADECO Lease does not include surveying, staking, or planning in its definition of
“operations.” See supra | 31. GADECO attempts to fit this preliminary work it conducted into the
GADECO Lease’s definition of “operations” as a “preparation of the drill site.” In doing so,
GADECO essentially requested that the District Court determine that specific activities, which were
not actually included in the definition under the GADECO Lease, constituted “operations” under the
GADECO Lease. The District Court correctly determined, as a matter of law, that surveying and
staking the well site did not constitute “preparing the well site” under the GADECO Lease’s
definition of “operations.” See 2015 Tr. at 8:3-22. As noted in the October 25, 2015, summary

judgment hearing, to find that the extremely preliminary work GADECO conducted constituted

Furuseth Olson & Evert, PC Page 8 of 14 Brief of Appellee
107 Main St. Abell v. GADECO, LLC
Williston, ND 58801 Supreme Court No. 20160346



“operations” sufficient to extend the GADECO Lease beyond its primary term would create an
undesirable precedent. See 2015 Tr. at 4: 6-10.
[132] North ]jakota regulations support the District Court’s finding. Title 43 of the North Dakota
Administrative Code contains the rules and regulations of the North Dakota Industrial Commission
(“NDIC”). The NDIC has the authority to regulate oil and gas production and operation in North
Dakota. See N.D.C.C. § 38-08-04. Under N.D. Admin. Code § 43-02-03-16:

Before any person shall begin any well-site preparation for the drilling of any well

other than surveying and staking, such person shall file an application for permit to

drill . . . with the director, together with a permit fee of one hundred dollars. . . . No

drilling activity shall commence until such application is approved and a permit to
drill is issued by the director.

(Emphasis added)

[133] The Affidavit of Lease Extension by Drilling Operations, which was executed on January 6,
2012, stated, “Upon approval of the APD [Application for Permit to Drill] by the North Dakota
Industrial Commission, Oil and Gas Division construction of the well pad will commence on or
before January 9, 2012.” See Appellant’s App. at 15. GADECO filed its Application for Drilling
Permit with the North Dakota Industrial Commission on January 8, 2012. See supra § 27. The permit
was not approved by the North Dakota Industrial Commission until January 23, 2012. See
Appellant’s App. at 46—47.

[134] Clearly, it was not possible for construction of the well pad to commence “on or before
January 9, 2012” when the application was not even submitted until January 8, 2012. See supra Y 27.
“Well site preparations” could not legally begin until GADECO secured a permit. See supra  32. All
work conducted prior to receiving the permit was arguably preparing to “prepare the well site.” The
Code’s specific exception for surveying and staking supports the District Court’s conclusion that
GADECO’s actions did not constitute “operations.” GADECO clearly did not have the regulatory
capability to make any additional preparations to the well site at the expiration of the primary term

because it had not yet secured a permit.
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[135] Based on the undisputed facts and the supporting law, the District Court properly concluded
that GADCO had not conducted operations on the Subject Property. Therefore, the District Court did
not err when it found that the GADECO Lease expired at the end of the primary term.

[136] II. The District Court considered GADECO’s allegations of Abell’s “bad faith
negotiations,” but properly determined, as a matter of law, that they were without merit
-and did not preclude summary judgment.

[1371 GADECO argues that, even if its actions did not satisfy the definition of “operations” under
the GADECO Lease, GADECO’s failure to engage in additional operations were the result of
“Abell’s intentional bad acts as part of the negotiation of the surface use agreement.” See Appellant’s
Br. at § 45. On the contrary, as established above, GADECO’s failure to engage in additional
operations was the result of GADECO?’s failure to secure a regulatory permit allowing it to do so. See
supra Y 32-33. Everything Abell did when negotiating the surface use agreement was well within her
rights as a surface and mineral owner. None of her actions can be construed as “intentional bad acts”
preventing operations. See Appellant’s Br. at § 45.

[138] It is well-settled that a severed mineral estate is dominant to the surface estate. See Hunt Oil
Co. v. Kerbaugh, 283 N.W.2d 131, 135 (N.D. 1979). This means that any property use by a mineral
owner or lessee relating to subsurface mineral development takes precedence over the surface
owner’s right to use the property. See id. A mineral lessee must ensure that its surface use is
reasonable and must consider feasible less intrusive alternatives, keeping the surface owner’s existing
uses in mind. See id. at 136. However, when no reasonable alternative exists, a mineral lessee’s right
to use the surface ultimately defeats the surface owner’s right to the same. See id. In fact, a mineral
lessee is entitled to seek an injunction if a surface owner interferes with his or her right to use the
surface estate for mineral production. See id.

[139] This Court handled a similar issue in the case of Feland v. Placid Qil Co., 171 N.W.2d 829

(N.D. 1969). In Feland, a surface owner refused to grant a mineral lessee permission to dig a salt

water pit on his property, causing the well placed on the property to become shut in. The lessors sued
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